special report: litigation

Sleep Soundly... Minimise Potential Litigation

Left: Tony O’Connor,
partner-litigation
division from Short
Punch & Greatorix

In the perfect world, it would be
easier not to worry about litiga-
tion, or would it? Complacency
takes hold, mistakes happen
and the blame game starts
when there are no established
quality management standards.

Tony O'Connor, partner-litigation
division from Short Punch &
Greatorix Lawyers, said, “There
can't be a blanket approach to liti-
gation avoidance. Managers,
bodies corporate and accommoda-
tion resorts have to proactively
prepare themselves individualisti-
cally to suit their business
purposes.”

It would be more proactive to
identify methods for improving your
chance of prevailing in litigation
than only focusing on steps to avoid
litigation. Unfavourable litigation
would not only have a devastating
effect on your business’s reputation
within the tourism industry but also
on potential investors, consumers
and employees.

John Mahoney, from Mahoney
Lawyers Brisbane, stressed that it is
critical to have appropriate insur-
ances in place: “First, managers
should make absolutely certain that
they have cover in place, not just for
their company, but also for them-
selves as directors. There are firms
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...It would be more proactive to identify methods

for improving your chance of prevailing in litigation than only

focusing on steps to avoid litigation....

that specialise in onsite manager
professional indemnity  and
personal liability insurance

“The important thing to
remember is the insurance policy
these managers have is a claims
based policy, so that you only have
coverage if you have insurance in
place at the time of the claim (not
incident) is made. If you sell
management rights and cancel
insurance and a claim is made a
year later you won't be covered.”

“Managers can obtain run-off
cover. It is advisable to take out a
cover for three to four years after
you have sold or moved onto some-
where else. You pay a reduced
premium and are still covered for
that period of time, for example, if
someone is injured today it may
take another one to three years
before the claim is made.

“Next, the manager should
ensure that the owner or body
corporate, has had a recent (within
two years) and current workplace
health and safety audit done of the

whole complex. Then ensure the
body corporate implements the
changes the report suggests to be
done or states ought to be done.
Although there is no requirement to
have a workplace and safety audit
done, it is good management prac-
tice to have it done,” Mr Mahoney
said.

“Thirdly, ensure all staff,
including the manager/operator,
have a documented prescriptive
checklist of what their duties entail.
Any staff unsure about their duties
need to have them clearly clarified.
It is good practice to check the
complex daily and direct staff to
report anything requiring atten-
tion.”

“Know what you have to do
and if unsure, question it and docu-
ment everything so you have some
recourse if you have to stand up in
a court of law,” concluded Mr
Mahoney.

Sound risk management does
not mean excessive documentation.
Whether the tourist accommoda-
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Right: John
Mahoney, from
Mahoney Lawyers
Brisbane.

tion is outback or coastal, the
quality management and work-
place safety principles remain the
same.

Quality management systems
and continuous quality improve-
ment are terms often used today in
all areas of business. The benefits of
a QMS allows an organisation to
identify and meet the needs and
expectations of its customers and all
interested parties, such as owners,
suppliers, staff and the general
public.

Tony O’Connor mentioned the
landmark case Enright v Coolum
Resort PIL (2002) QSC 394, where
the plaintiff unsuccessfully sued the
resort and the former Maroochy
Shire Council, for $120 million,
when her American husband,
Robert Steven Enright, drowned at
Yaroomba Beach, Queensland in
1993.

“In many ways it was one of
the guiding cases for managers and
resorts of what potential liability
might be. The case was won by the
Hyatt Coolum because the judge
found they had developed a range
of risk management programs that
guided guests in relation to swim-
ming and surfing safety issues, such
as information brochures, adequate
signage and a shuttle service to the
beach. It showed they had done
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everything they needed to do to
avoid liability,” Mr O'Connor said.

A manager/owner operator has
a duty of care. The duty of care may
suggest tourism organisations are
responsible for protecting
consumers against any fraud,
misrepresentation or unethical prac-
tices by recommending only
reputable tourism products.

“Most of the common law in
Australia has been framed by high
court decisions. Essentially these
laws cover anybody who is an occu-
pier or operator of premises. There
is nothing particularly difficult about
the concept of it.

Where the difficulty comes is
the application of it. Generally
speaking the occupier of premises,
such as the manager and body
corporate have a duty of care at
common law to take reasonable
care for the safety and surround of
people that come onto the prop-

SUPPLIER

)

erty. That duty of care is unques-
tionable.

“Before entering into manage-
ment rights or caretaking agree-
ments, a manager needs to fully
read and understand or take advice
about what their duties are contrac-
tually to the body corporate,” said
Mr O’Connor.

“Sometimes busy managers
forget to renew their insurance.
This is where a reputable insurance
broker can be valuable. It may be a
little more expensive but it is in both
the manager and the broker's
interest to keep the insurance policy
valid and current. It has happened
where an uninsured manager has
had to wear most of the liability
even when there has been a body
corporate involved,” Mr O'Connor
said. The second beach summit
held on the Gold Coast in April
2010 raised the issues about the
legal responsibilities of accommo-

Nett $14,500 pa

A Selection of Exclusive Agencies

GOLD COAST

dation providers educating their
guest about surf and swimming
dangers.

Surf Life Saving Australia has
general beach safety and
dangerous marine creature fact
sheets available to download from
their website at www.lifesaving.
com.au

The website www.australia.
com provides information, in
several languages, for international
visitors about Australia’s travel
hazards.

“Have some simple and
sensible systems in place, think it
through and be guided by experts
in the fields, (for example, insur-
ance, liability and workplace
safety) and there is no reason why
you shouldn’t be able to sleep well
at night,” concluded Tony
O'Connor. @

By Marie-Clare De Vere - Industry
Reporter
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MANAGEMENT RIGHTS SPECIALISTS

Caretaking Only - No Licence required! — Caretaking only, no unit to buy, |
no licence needed, no need to live on site!

Price $50,000

moving on.
Nett $65,000 pa

Waterfront Complex — Lifestyle building offers spacious manager’s unit
and private courtyard! Ability to have weekends away. Long term manager

Price $695,000

BRISBANE

- Caretaking Only — A fabulous 3 bedroom ensuite home, located within |
et 20km of Brisbane's CBD, caretaking only, no licence required. Good size |
. m manager’s unit & spotlessly maintained by manager.
i e = Nett $64,000 pa Price $737,000

Nett $107,000 pa

Nett $290,000 pa

Bayside — A beautifully presented leafy complex close to marina. A very |
comfortable manager's villa with a large covered BBQ entertaining area.
L Inspection will not disappoint!

SUNSHINE COAST

oo gy Managers unit with views — Looking for a special unit where you can hear |
W « the waves on the beach. 4.5 star complex letting 30 units. Quality resort with |

P ;"s E many features, is this the one you are looking for?

Price $895,000

Price $2,350,000

Nett $395,000 pa

Coast
Head Office: Suite 1, Brisbane

First Fioor, Victoria Square, Denise Lucas 0408 153 082
0418 748 050

Broadbeach Mall, Dayid Harris

Broadbeach Qid 4218
P 075592 5927
F 0755315313
E enguiries@venz.comau Mike Brand 0407 739 575

5, h‘.ﬁv growing. 22 year agreements. Current letting pool 100 & not all these in the |
g 4 pool for the full year. Very large office & back office. Awesome salary!

Price $2,850,000

www.venz.com.au

Caims/Port Douglas
Alex Barker-Re
0414 835 128

Gerry Lewis 0411 655 445 Hervey Bay
Maria Duke 0409 349 285

Michae! Leiper
0409932721




